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POINT I
THE FIRST ISSUE IS THE DETERMINATION IF THE INITIAL COMPLAINT IS A
NULLITY NOT SUBJECT TO RULE 17 CORRECTION
The nature of the wrongful death claim is confused in the argument of Defendants. It
may be helpful to examine how funds collected would be distributed. Two statutes are involved.
Utah Code Annotated § 78-11-7 provides permission for the heirs or personal representative of a
deceased to maintain a wrongful death action. Utah Code Annotated § 78-11-12 provides a
broader scenario. After stating that the cause of action does not abate or extinguish on death the
statute states, "The injured person or the personal representative or heirs of the person who died
have a cause of action against the wrongdoer or personal representatives of the wrongdoer for
special and general damages...."
Three separate entities have a cause of action for special and general damages, 1) the
injured person, 2) the personal representative, 3) the heirs. The cause of action of the injured
person and that of the heirs is different. Behm's Estate v Gee, 213 P. 2d 657 (Utah 1950) points
out that the wrongful death action is a new cause of action. The basis of it is the injury to
relationship. The claim of the heirs is separate from the other assets of the estate and the funds
are not to be commingled with the other assets of the estate. The cause of action of the injured
person becomes the claim of the estate as separate from the heirs even though the heirs claim
may be prosecuted in several ways by several entities.
Special damages such as medical bills will be administered by the estate for the benefit
of creditor's of the estate and are not part of the relationship injury. The wrongful death fund is a
totality of the value of the life of the deceased. "In this the full value of the life of the deceased
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one or more of the heirs. Switzer v Reynolds, 606 P. 2d 244 (Utah 1980).
The estate is the vehicle where the various claims are sorted. Some are administered for
the sole benefit of the estate others are administered for the sole benefit of the heirs. The estate
is a party in interest. The heirs who have claims against the fund created from the wrongdoer are
also parties in interest. A question that must be addressed is what difference there is in a
complaint brought in the name of the estate at the request of the personal representative and a
complaint brought in the name of the personal representative for the estate. The difference is the
name in the heading. In either case Defendant's would have the right to ask for the designation
of the real parties in interest. Adding all of the children making claim to any potential fund
created from the Defendants is merely a manner of making explicit who may ultimately actually
receive funds. A primary entity of who may receive funds is the estate itself. It will administer
the funds received as special damages such as medical bills for the benefit of the estate.
Thefilingin the name of the estate was not a nullity.
POINT H
A GRANT OF THE MOTION TO SUBSTITUTE
PARTIES DOES NOT CREATE NEW CLAIMS
Rule 17 of the Utah Rules of Civil Procedure provides:
No action shall be dismissed on the ground that it is not prosecuted in the name of the
real party in interest until a reasonable time has been allowed after objection for ratification of
commencement of the action by, or joinder, or substitution of the real party in interest; and such
ratification, or joinder, or substitution shall have the same effect as if the action had been
commenced in the name of the real party in interest. (Emphasis added.)
Granting Plaintiffs motion to substitute parties should relate back in time. Rule 15(c)
explicitly states such "amendment relates back to the date of the original pleading." The test to
determine if new claims have been brought is the determination of the identity of interests. The
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Co., 761 P.2d 581 (Utah 1984) sets a determination of whether the new and the old parties have
an "identity" of interests.
Wrongful death claims clearly demonstrate an identity of interest. All of the heirs are
bound by the trial of a wrongful death action by any one heir or the estate. Switzer v Reynolds,
supra. The heirs and the estate have the exact interest in pursuing the claim against the
Defendants, namely, to create a fund for distribution within the estate based upon their
respective claims. The court in the instant case would determine "the full value of the life of the
deceased." The heirs would make their claims in the estate for their loss of relationship. Even
though the loss of relationship funds would not be commingled nor administered they do pass
through the estate. Behm's Estate v Gee, supra.
Rule 17 provides, "ratification, joinder or substitution shall have the same effect as if the
action had been commenced in the name of the real party in interest." The effect of substituting
the children as plaintiffs is as if they commenced the action. The action filed by the Estate of
Martin Haro was directed and authorized by the Personal Representative, Sylvia Haro. The
semantic differences should not be allowed to destroy the right to recovery.
CONCLUSION
The initial filing in the trial court was a claim by the estate. Such a filing is valid. At
worst it is susceptible to correction by substitution of the real parties in interest. Wrongful death
claims of the heirs may be pursued by a variety of entities. Even though they are not
administered they may pass through the estate. This case should be allowed to proceed to trial
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substitution of parties and remand the case back to the District Court for further proceedings.
Dated this 28th day of February, 1994.
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Attorney for Plaintiff/Appellant
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